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Nigeria
Gbolahan Elias SAN, Yemisi Falade and Oluwatosin Omobitan
G Elias & Co

STRUCTURES AND APPLICABLE LAW

Types of transaction

1 How may publicly listed businesses combine?

Publicly listed companies may combine in Nigeria through acquisi-
tions or schemes. An acquisition may involve the acquisition of the 
assets of the business of another company or the acquisition of shares 
of another company, whether through transactions on the securities 
exchange where the relevant public company is listed or in one-on-one 
transactions. In Nigeria, schemes that involve court sanctions are also 
utilised to effect business combinations whether within one company 
or between or among respective companies involved in the business 
combination. These methods of business combinations are effected 
through the provisions of applicable law.

The combination structure to be adopted is largely dependent on 
time considerations, tax efficiency, confidentiality and the relevant regu-
latory or sector peculiarities.

The consideration for these transactions may be cash, securities or 
other assets made available by the parties to the transaction.

Statutes and regulations

2 What are the main laws and regulations governing business 
combinations and acquisitions of publicly listed companies?

The main laws governing business combinations and acquisitions of 
publicly listed companies are:
• the Federal Competition and Consumer Protection Act 2018;
• the Investments and Securities Act 2007;
• the Companies and Allied Matters Act 1990;
• the Securities and Exchange Commission Rules 2013 as well as 

their various amendments;
• the Federal Competition and Consumer Protection Commission 

Guidelines on Simplified Process for Foreign to Foreign Mergers 
with Nigerian Component 2019;

• the Nigerian Stock Exchange Rule Book 2015;
• the Companies Income Tax Act 1979 (as amended);
• the Capital Gains Tax Act 1967 (as amended);
• the Value Added Tax Act 1993 (as amended);
• the Companies Proceedings Rules 1992; and
• the Federal High Court (Civil Procedure) Rules 2019.

Cross-border transactions

3 How are cross-border transactions structured? Do specific 
laws and regulations apply to cross-border transactions?

Cross-border transactions may be structured as direct acquisitions by 
foreign entities in Nigerian companies or indirect acquisitions in foreign 
targets that ultimately control or have stakes (whether significant or 

not) in the Nigerian targets. The degree to which Nigerian legislation 
is applicable depends largely on the size of the stake acquired and the 
degree of control the stake will give the acquirer in the Nigerian target.

The Federal Competition and Consumer Protection Act 2018 is the 
main legislation applicable to cross-border transactions. Further to 
this legislation, the Nigerian merger regulator, the Federal Competition 
and Consumer Protection Commission, developed the Guidelines 
on Simplified Process for Foreign-to-Foreign Mergers with Nigerian 
Component in 2019. These guidelines prescribe the requirements 
for obtaining the approval of the Federal Competition and Consumer 
Protection Commission where an acquisition or other form of business 
combination occurs in a foreign jurisdiction and changes the ultimate 
control of Nigerian entities. The applicability of the Federal Competition 
and Consumer Protection Act depends on whether the transaction will 
result in a change of control in the Nigerian target.

Under this legislation, an undertaking has control over another 
undertaking if it: (1) beneficially owns more than one-half of the issued 
share capital or assets of the undertaking; (2) is entitled to cast a majority 
of the votes that may be cast at a general meeting or has the ability to 
control a majority of the voting rights directly or indirectly; and (3) is a 
holding company, and the undertaking is a subsidiary as contemplated 
under the Companies and Allied Matters Act 1990. Further, control is 
established where an undertaking is able to appoint or veto the appoint-
ment of a majority of the directors of the undertaking or, in the case of 
a trust, has the ability to control the majority of the votes of the trus-
tees, to appoint the majority of the trustees or to appoint or change the 
majority of the beneficiaries of the trust.

In addition to the main merger control legislation, there is also 
sector-specific legislation applicable to cross-border transactions 
depending on the relevant sector. This includes:
• the Insurance Act 2003;
• the Investments and Securities Act 2007 (as amended)
• the Communications Act 2003;
• the Pension Reform Act 2014;
• the Banks and Other Financial Institutions Act 1991 (as amended);
• the Electric Power Sector Reform Act 2005; and
• the Petroleum Act 1969.

In addition, there are regulations and guidelines made pursuant to the 
main legislation that are also applicable to cross-border transactions. 
Further, the rules governing the securities exchanges where the rele-
vant target public companies are listed will also be applicable. There is 
also ancillary legislation that is applicable after the cross-border trans-
action has taken effect but should be considered before the transaction 
is effective or while it is being structured.

There is ‘local content’ legislation that requires registration of 
foreign ownership or restricts the level of foreign participation in 
Nigerian targets. The Nigerian Investment Promotion Act 1992 requires 
foreign ownership of shares in a Nigerian company to be registered 
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with the Nigerian Investment Promotion Commission. There are also 
statutes and regulations such as the Private Guard Companies Act 
1986, Private Guard Companies Regulations 2018, the Civil Aviation Act 
2006, the Nigerian Civil Aviation Authority Regulations, the Coastal and 
Inland Shipping Act 2003, the Nigerian Oil and Gas Industry Content 
Development Act 2010 that all have requirements for companies and 
licensees in their relevant sectors to be controlled by Nigerians.

This legislation, and the relevant regulations and guidelines, must 
be considered when determining the quantum of foreign ownership to 
be acquired in a Nigerian enterprise. Also, there are prohibited busi-
nesses for both foreigners and Nigerians, such as the production of 
arms, ammunition, narcotic drugs and psychotropic substances, mili-
tary and para-military wears, etc, as contained in sections 17(2) and 31 
of the Nigerian Investment Promotion Commission Act 1992.

The Foreign Exchange (Monitoring and Miscellaneous) Act 1995 
regulates the importation and repatriation of capital in Nigerian busi-
nesses by foreigners.

Sector-specific rules

4 Are companies in specific industries subject to additional 
regulations and statutes?

Business combinations involving specific industries are subject to addi-
tional sector-specific legislation and regulations, including:
• the Nigerian Communications Act 2003 and the Nigerian 

Communications Commission Competition Practices 
Regulations 2007;

• the Electric Power Sector Reform Act 2005;
• the Banks and other Financial Institutions Act 1991 and the Central 

Bank of Nigeria Revised Procedures Manual for Processing 
Applications for Bank Mergers and Takeovers 2005;

• the Insurance Act 2003;
• the Department of Petroleum Resources Guidelines for obtaining 

Ministerial Consent 2014;
• the National Broadcasting Commission Act 1992 (as amended);
• the Pension Reform Act 2014; and
• the National Health Insurance Scheme Operational Guidelines 2012.

Transaction agreements

5 Are transaction agreements typically concluded when 
publicly listed companies are acquired? What law typically 
governs the agreements?

The relevance of transaction agreements is determined by the busi-
ness combination structure adopted by the parties. Where the parties 
elect to undertake a statutory scheme, there is no need for transac-
tions agreements in the strict sense. The documents required are 
typical statutory forms and scheme documents, and documents related 
to court processes. The terms of a statutory scheme are set out in 
the scheme documents. The terms of the scheme are required to be 
approved by at least 75 per cent of the shareholders of the relevant 
company present at the court-ordered meeting convened for that 
scheme. In some cases, the parties may elect to enter into a transaction 
implementation agreement prior to the scheme being carried out. The 
transaction implementation agreement sets out implementation steps 
for the scheme and allows the parties to obtain representations and 
warranties from each other.

Where the transaction will trigger the mandatory takeover require-
ments of the Investments and Securities Act 2007, a bid document is 
the main transaction document. The bid document sets out the terms 
of the formal offer to the shareholders of the target company. As with a 
transaction implemented by a scheme, the transaction parties may also 
enter into a transaction implementation agreement or some other form 

of memorandum of understanding that will set out the implementation 
steps for the transaction.

Other transactions that do not fall within the above categories may 
be implemented through a share purchase agreement, share subscrip-
tion agreement or an asset purchase agreement.

Schemes and takeover bids are governed by Nigerian mandatory 
statutes and are therefore implemented under Nigerian law. In other 
instances, the choice of governing law is based on the agreement of 
the parties.

FILINGS AND DISCLOSURE

Filings and fees

6 Which government or stock exchange filings are necessary 
in connection with a business combination or acquisition of a 
public company? Are there stamp taxes or other government 
fees in connection with completing these transactions?

The relevant filings are usually determined by the transaction structure 
and whether or not a change of control will occur. Where a business 
combination will result in the change of control of the target, a filing 
is required to be made with the competition regulator, the Federal 
Competition and Consumer Protection Commission, to obtain a merger 
control approval.

A business combination involving a public company and imple-
mented by a scheme must be filed with the Federal High Court, which 
will sanction the transaction.

Where a mandatory takeover bid is triggered, a filing with the 
Securities and Exchange Commission is required to obtain (1) authori-
sation to proceed with the takeover bid and (2) approval of the bid 
document and its registration.

In addition to the foregoing, filings will also be required with (1) 
the securities exchange where the securities of the public company are 
listed and (2) the regulator of the public company (where it operates 
in a regulated sector). Post-transaction implementation filings will also 
be required at the Nigerian companies’ registry – the Corporate Affairs 
Commission.

For all the filings stated above, the public company will be required 
to pay the relevant prescribed fees.

No stamp duty is payable on the instrument transferring shares. 
However, the Federal Inland Revenue Service charges ad valorem 
duties at 1 per cent of the purchase price on the relevant share sale or 
purchase agreement that governs the transfer of shares. Stamp duty is 
also chargeable at a similar rate in asset sale and share subscription 
agreements.

Information to be disclosed

7 What information needs to be made public in a business 
combination or an acquisition of a public company? Does this 
depend on what type of structure is used?

The Nigerian Stock Exchange requires companies listed on it to imme-
diately disclose information to the market that might reasonably be 
expected to have a material effect on market activity, the price or value 
of listed securities and the financial condition of the listed entity. M&A 
activity affecting a listed company directly or indirectly is considered 
to be a material occurrence that should be disclosed to the public. The 
breakdown of information to be disclosed is not prescribed. However, 
the listed company is required to provide as much detail as possible to 
the public. The listed company is also required to disclose any transac-
tion that results in the beneficial ownership of 5 per cent or more of its 
shares no later than 10 business days after the transaction occurs and, 
subsequently, in its annual report.
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Generally, the company has the transaction disclosure obligation to 
the Nigerian Stock Exchange, the Securities and Exchange Commission 
and the relevant regulator. However, the Securities and Exchange 
Commission requires the directors, officers, employees and holders of 
at least 5 per cent of the securities of a relevant company to notify the 
Securities and Exchange Commission of any sale of their shares in the 
company or purchase of additional shares in the company no later than 
48 hours after the activity.

In respect of filings with the Federal Competition and Consumer 
Protection Commission and the Securities and Exchange Commission, 
specific information is required to be disclosed. The information to be 
disclosed to the authority includes:
• detailed information about product lines or operations of the rele-

vant companies;
• a list of major competitors in that product market and the market 

position or market share of each company;
• the financing arrangement of the acquirer in an acquisition;
• revenue information of the relevant companies;
• the structure and organisation of the relevant companies;
• arrangements for employees;
• settlement arrangements for shareholders and treatment of 

dissenting shareholders;
• material claims and litigation affecting the relevant companies;
• material contracts affecting the relevant companies;
• interest of directors in the transaction;
• the method of valuation of the shares or assets to be acquired (as 

applicable);
• the details and price of the shares or assets to be acquired; and
• the contact information of an offeror (in a takeover bid).

The above disclosures to the Federal Competition and Consumer 
Protection Commission and the Securities and Exchange Commission 
are required to obtain approval for the transaction and do not qualify as 
disclosures to the public.

Disclosure of substantial shareholdings

8 What are the disclosure requirements for owners of large 
shareholdings in a public company? Are the requirements 
affected if the company is a party to a business combination?

The Securities and Exchange Commission requires holders of 5 per 
cent or more of any class of securities of a public company to notify it 
upon the sale of their shares in the company or acquisition of additional 
shares of the company within 48 hours of the transaction.

Also, the Companies and Allied Matters Act 1990 requires holders 
(whether holding directly or through a nominee) of at least 10 per cent 
of more of the issued shares of a public company to notify the public 
company of its holding and its full particulars within 14 days of becoming 
a substantial shareholder and within 14 days of ceasing to be one.

The above disclosure requirements are not affected by the 
company’s direct involvement as a party to the business combination. 
Companies separately have their disclosure obligations under the rules 
of the Nigerian Stock Exchange. Public companies are required to notify 
the Nigerian Stock Exchange upon the occurrence of a transaction that 
brings the beneficial ownership of the company’s shares to 5 per cent 
or more no later than 10 business days after the transaction. Companies 
are also required to disclose details of shareholders holding 5 per cent 
or more of its shares in its annual report.

DIRECTORS’ AND SHAREHOLDERS’ DUTIES AND RIGHTS

Duties of directors and controlling shareholders

9 What duties do the directors or managers of a publicly traded 
company owe to the company’s shareholders, creditors and 
other stakeholders in connection with a business combination 
or sale? Do controlling shareholders have similar duties?

Under the Companies and Allied Matters 1990, directors have the 
following duties to the company (not its shareholders generally) in 
respect of a business combination or sale:
• to act at all times in the best interest of the company as a faithful, 

diligent, careful and ordinarily skilful director would act in the 
circumstances;

• not to fetter his or her discretion to vote in a particular way;
• in connection with the transfer to any person of all or any of the 

shares in the company under an offer made to the shareholders of 
the company, to do all things reasonably necessary to secure that 
particulars with respect to the proposed payment and the amount 
are included in or sent with any notice of the offer dispatched to the 
shareholders;

• to notify the company of his or her interest in shares of the 
company, its holding company, subsidiary or affiliate (also appli-
cable to officers of the company);

• to disclose any personal interest in a transaction and not misuse 
corporate information to his or her own benefit; and

• not to allow his or her personal interest conflict with any of his or 
her duties as a director.

The Investments and Securities Act 2007 also requires the directors of 
a company that is the target of a prospective takeover bid to send a 
circular to each shareholder of the public company and the Securities 
and Exchange Commission at least seven days before the takeover bid 
will take effect. The circular is required to state the recommendation 
of the board of directors to the shareholders of the offeree company 
in respect of the takeover bid. The circular is also required to contain 
particulars of any payment made to an officer or former officer of an 
offeree company by way of compensation for loss of his or her office or 
any office in connection with the management of the company’s affairs 
or of any office with the management of any subsidiary of the company, 
or as consideration for or in connection with his or her retirement from 
any office.

Controlling shareholders do not have duties similar to those of 
directors or any fiduciary duties to the company generally. Controlling 
shareholders may, however, in limited cases, owe fiduciary duties to other 
shareholders, creditors or stakeholders of the company contractually.

Approval and appraisal rights

10 What approval rights do shareholders have over business 
combinations or sales of a public company? Do shareholders 
have appraisal or similar rights in these transactions?

The approval rights of the shareholders depends primarily on the busi-
ness combination structure adopted.

A business combination undertaken by a scheme requires the 
approval of 75 per cent of the shareholders of the relevant company 
present at the court-ordered meeting convened to approve the scheme.

A takeover offer differs slightly. The approval of the shareholders 
is obtained on a one-on-one basis through the acceptance by each 
shareholder of the offer in the takeover bid. Under the Investments and 
Securities Act 2007, to fully implement a 100 per cent takeover offer 
and acquire the shares of all the shareholders through a squeeze-out, 
the offeror must have received at least 90 per cent acceptance from the 
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shareholders to whom the offer was made. Upon receipt of 90 per cent 
acceptance, the offeror may notify the dissenting shareholders to either 
transfer their shares to the offeror on the terms in the takeover bid or 
demand payment of the fair value of shares held by the shareholders.

In structures other than schemes, the approval of the shareholders 
depends on the provisions of the articles of association of the relevant 
company. For instance, an asset sale transaction that will sell or acquire 
the assets of a business may require the approval of the shareholders 
of the public company.

COMPLETING THE TRANSACTION

Hostile transactions

11 What are the special considerations for unsolicited 
transactions for public companies?

Hostile transactions are currently not widely contemplated under 
Nigerian law. There are, however, mechanisms that can be undertaken 
by the management of a target company to resist a takeover bid. The 
directors may, through the circular they are required to issue to share-
holders, provide recommendations that will discourage shareholders 
from accepting the takeover offer. Where the acceptance of the share-
holders is below 90 per cent, the offeror will not be able to trigger the 
squeeze-out provisions of the Investments and Securities Act. Also, 
under Rule 445(3)(g) of the Rules and Regulations of the Securities and 
Exchange Commission, dissenting shareholders may, where they consti-
tute 50 per cent of the shareholders of a company, state in writing that 
they would not accept a mandatory takeover bid.

Break-up fees – frustration of additional bidders

12 Which types of break-up and reverse break-up fees are 
allowed? What are the limitations on a public company’s 
ability to protect deals from third-party bidders?

Break-up fees or reverse break-up fees are currently not contemplated 
or regulated under Nigerian law for mandatory takeover bids. However, 
break-up fees may be negotiated between parties in a private share 
acquisition or asset acquisition transaction.

Where the transaction is structured as a share subscription and a 
break-up fee is payable under the transaction, the payment of the break-
up fee by the target company may trigger the financial assistance rule. 
Under the Companies and Allied Matters Act, a company or any of its 
subsidiaries is prohibited from rendering financial assistance directly or 
indirectly to any person for the purpose of the acquisition of the shares 
of the company. Financial assistance is only prohibited where the net 
assets of the company are reduced materially or completely by this 
assistance. Financial assistance could be in the form of a gift, guarantee, 
security or indemnity, loan or any form of credit.

Government influence

13 Other than through relevant competition regulations, or 
in specific industries in which business combinations or 
acquisitions are regulated, may government agencies 
influence or restrict the completion of such transactions, 
including for reasons of national security?

The Minister of Trade and Investment is empowered under section 100 
of the Federal Competition and Consumer Protection Act 2018 to make 
representations under any public interest grounds with respect to any 
merger that is under consideration by the Federal Competition and 
Consumer Protection Commission. The representations of the Minister 
will be considered by the Commission when determining whether 
merger approval should be granted.

Conditional offers

14 What conditions to a tender offer, exchange offer, merger, 
plan or scheme of arrangement or other form of business 
combination are allowed? In a cash transaction, may the 
financing be conditional? Can the commencement of a tender 
offer or exchange offer for a public company be subject to 
conditions?

The conditions to a business combination may be mandatory or 
otherwise determined by the parties to the combination. In terms of 
approvals from the competition regulator, sector regulator and other 
regulators, these conditions are mandatory and the combination cannot 
be completed without these approvals. Corporate approvals of the 
combining parties are also mandatory.

For takeover offers, conditions may be associated with the accept-
ance of the offer. For instance, an offer may be subject to conditions 
such as the bidder being able to purchase a specified minimum number 
of shares within a specified time frame to ensure that it acquires control 
of the company. These conditions and their particulars must be stated 
in the bid document. However, the rules of the Nigerian Stock Exchange 
restrict offerors from making an offer conditional upon the payment of 
compensation for loss of the offer.

Financing

15 If a buyer needs to obtain financing for a transaction involving 
a public company, how is this dealt with in the transaction 
documents? What are the typical obligations of the seller to 
assist in the buyer’s financing?

In a cash takeover offer, an offeror is required to state in the bid 
document that steps have been taken to ensure that the offer will be 
implemented if all the offerees accept the offer. Also, the Investment 
and Securities Act 2007 requires the offeror to make adequate arrange-
ments to ensure that funds are available to pay the cash consideration 
to the shareholders. The rules do not specify any minimum standards 
that these arrangements must meet.

In transactions other than takeover offers, the buyer will be required 
by the Federal Competition and Consumer Protection Commission or 
the Securities and Exchange Commission, or both, to provide adequate 
proof of financial capability to acquire the shares or the assets.

Minority squeeze-out

16 May minority stockholders of a public company be squeezed 
out? If so, what steps must be taken and what is the time 
frame for the process?

The key Nigerian squeeze-out law provisions are section 129 of the 
Investments and Securities Act and section 539 of the Companies and 
Allied Matters Act. Section 129 sets out a procedure for majority share-
holders to compulsorily acquire the shares of minority shareholders: a 
majority of the shareholders holding at least 90 per cent of the value of 
the shares must approve it, and a fair price that equals the amount or 
price offered to the majority shareholders for their shares must be paid 
to the minority shareholders.

Dissenting shareholders may approach the courts for relief, and 
the courts may make an order against the squeeze-out attempt where 
it is satisfied that the procedure laid down was not followed or the price 
being offered is less than what was paid on the most recent acquisition 
of shares by the 90 per cent holders. Section 129 of the Investments and 
Securities Act sets out the procedure for the exercise of the option and 
preconditions for its exercise. This section is restricted to a scheme or 
contract and excludes takeover bids involving the transfer of shares or 
any class of shares in a company.
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Section 539 of the Companies and Allied Matters Act may also be 
used by majority shareholders to squeeze minority shareholders out. 
The provision empowers a majority representing not less than 75 per 
cent to pass a resolution agreeing to any ‘arrangement’. The arrange-
ment must be sanctioned by the court. If the scheme is approved then 
minority shareholders may be squeezed out through it.

A minority squeeze-out may also occur as part of a takeover bid 
under section 146 of the Investments and Securities Act. Where the offer 
is accepted by at least 90 per cent of the shareholders to whom the offer 
was made, the offeror may undertake a squeeze-out of the dissenting 
shareholders. Upon receipt of 90 per cent acceptance, the offeror may 
notify the dissenting shareholders to either transfer their shares to the 
offeror on the terms in the takeover bid or demand payment of the fair 
value of shares held by the shareholders. The intention to invoke the 
squeeze-out provisions must have been stated in the bid document.

Waiting or notification periods

17 Other than as set forth in the competition laws, what are 
the relevant waiting or notification periods for completing 
business combinations or acquisitions involving public 
companies?

Waiting and notification periods are mostly relevant to takeover offers. 
The relevant periods are:
• the seven-day period within which the directors are required to 

send their circular on the bid;
• where the offer is for all the shares in a class:

• the 10-day period after the date of the bid within which the 
offeror must not take up the shares deposited pursuant to 
a bid; and

• the 60-day period within which the shares deposited pursuant 
to a bid may be withdrawn by the shareholder where the 
offeror does not take up the shares;

• where the offer is for less than all the shares in a class:
• the 35-day period within which shares may be deposited by 

shareholders; and
• the 20-day period after the date of the bid within which the 

offeror must not take up the shares deposited pursuant to a bid;
• where the offer is for less than all the shares or all the shares 

in a class:
• the 14-day period within which deposited shares must be 

taken up by the offeror; and
• the 10-day period within which the shares deposited pursuant 

to a bid may be withdrawn by the shareholder where the 
offeror does not take up the shares; and

• the one-month period after which the offeror may commence a 
squeeze-out process.

OTHER CONSIDERATIONS

Tax issues

18 What are the basic tax issues involved in business 
combinations or acquisitions involving public companies?

The tax issues in a business combination are largely dependent on the 
structure adopted by the parties. Share acquisitions are more tax-efficient 
than asset acquisitions. The taxes that may be chargeable in business 
combinations are stamp duty, capital gains tax and value added tax.

Share sales or exchanges do not attract capital gains tax, value 
added tax or ad valorem stamp duty. Where the parties to the busi-
ness combination effect the share sale/transfer under the terms of a 
share purchase agreement rather than a share transfer instrument, the 
Federal Inland Revenue Service, in practice, imposes ad valorem stamp 

duty on the purchase price stated in the share purchase agreement. The 
justification for this practice is unfounded.

Asset sales, on the other hand, have different tax implications. 
Section 32 of the Capital Gains Tax Act exempts the transfer of assets 
from capital gains tax where the transferor and transferee are affili-
ates and are controlled by the same entity or one controls the other for 
at least a period of 365 days before the transaction. This exemption is 
also applicable to asset transfers that are effected through a scheme. 
Asset sales or transfers between unrelated companies, on the other 
hand, will attract capital gains tax at the rate of 10 per cent of the gain. 
Ad valorem stamp duty is not chargeable on asset sales or transfers 
between associated companies (companies in which one owns at least 
90 per cent of the issued share capital of the other or are commonly 
controlled by another entity that owns at least 90 per cent of their 
issued share capital). Other than between associated companies, stamp 
duty is chargeable on an asset sale or transfer.

The clearance of the Federal Inland Revenue Service with regard to 
income tax exposure on the commencement and cessation of business 
in certain entities is also required for business combinations.

Labour and employee benefits

19 What is the basic regulatory framework governing labour and 
employee benefits in a business combination or acquisition 
involving a public company?

The main laws governing labour and employee benefits in Nigeria are the 
Labour Act, the Pension Reform Act and the Employee’s Compensation 
Act. These statutes do not have provisions governing employee bene-
fits in a business combination. However, one of the requirements for 
filings with the merger control regulator is the plan for the treatment of 
employees after the combination is implemented.

Restructuring, bankruptcy or receivership

20 What are the special considerations for business 
combinations or acquisitions involving a target company 
that is in bankruptcy or receivership or engaged in a similar 
restructuring?

Only a receiver or liquidator who has been appointed as a manager 
for a company in liquidation or receivership respectively can make a 
business combination decision. In a winding-up by the court, the prop-
erty of the company in liquidation may not be disposed of except with 
the order of the court. Consequently, a liquidator who is appointed by 
the court pursuant to a winding-up petition has the power to: carry on 
the business of the company to the extent necessary for its beneficial 
winding-up (either with the sanction of the court or committee of inspec-
tion); or sell the property of the company of whatever nature by public 
auction or private contract, with the power to transfer all the property to 
any person or company or to sell it in parcels.

Where a liquidator ventures into a business combination for the 
benefit of the company, it must be in accordance with the guidelines 
and procedure stipulated under the applicable laws. Any board resolu-
tion required by the directors must be obtained. Section 464(2) of the 
Companies and Allied Matters Act 1990 provides that if a liquidator is 
appointed under a members’ voluntary winding-up, all the powers of the 
directors shall cease, unless the company, by way of a general meeting, 
or the liquidator sanctions the continuance of those powers.
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Anti-corruption and sanctions

21 What are the anti-corruption, anti-bribery and economic 
sanctions considerations in connection with business 
combinations with, or acquisitions of, a public company?

There are general laws that govern anti-corruption and anti-bribery 
acts in Nigeria regardless of whether a business combination is 
involved. These laws generally provide for sanctions where govern-
ment agents are induced, in cash or in kind, into acting in a specific way. 
This is important in a business combination as it deals with seeking 
general regulatory or sectoral approvals. The relevant laws include the 
Economic and Financial Crimes Commission (Establishment) Act 2004, 
the Money Laundering (Prohibition) Act 2011 (as amended), and the 
Corrupt Practices and Other Related Offences Act 2003.

UPDATE AND TRENDS

Key developments

22 What are the current trends in public mergers and 
acquisitions in your jurisdiction? What can we expect in 
the near future? Are there current proposals to change 
the regulatory or statutory framework governing M&A 
or the financial sector in a way that could affect business 
combinations with, or acquisitions of, a public company?

The market situation is unclear. The covid-19 pandemic has led to exten-
sive lockdowns, job losses and a crash in the international price of oil, 
which is Nigeria’s primary export. Although these developments are 
likely to make many public companies cheaper to buy, the uncertainty 
and pessimism of the general business outlook is likely to mean that 
credible and enthusiastic buyers of these targets will be scarce.

No major changes to merger control or tax law are expected for the 
foreseeable future, although refinements to the former are planned. The 
Federal Competition and Consumer Protection Commission (FCCPC) 
was established in 2019 after the Federal Competition and Consumer 
Protection Act was signed by the President. The FCCPC is now the prin-
cipal merger control authority in Nigeria. For now, the Securities and 
Exchange Commission (which had merger control power exclusively 
prior to 2019) is still assisting the FCCPC with its merger control work, 
but that is a transitional arrangement that will end soon.

The FCCPC’s statutory powers are far-reaching and even extend 
to business combinations that occur in foreign jurisdictions but have 
the effect of changing control in a Nigerian entity. In furtherance of this 
power, it issued the Guidelines on Simplified Process for Foreign-to-
Foreign Mergers with Nigerian Component. It remains for the FCCPC 
to pass a fuller set of regulations and for those regulations to be tested 
in practice between contracting parties and before the FCCPC, and in 
court litigation.
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