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PREFACE

We are pleased to present the sixth edition of The Public-Private Partnership Law Review.
Public-private partnerships (PPPs) are increasingly becoming a solution to a gap
in public investment that derives from natural budgetary constraints all over the world.
Therefore, combining private and public efforts by means of a long-term contract becomes
essential for tackling infrastructure matters that require massive investment for upgrading
and expanding services’ networks.
PPP contracts are a way of delegating the provision of public services and utilities to
the private sector. Such practice induces effectiveness by bringing private sector solutions,
technologies and investments, without excluding public sector oversight.
The formation of well-adjusted PPP contracts is no simple task, as they are marked by
substantial complexity. In a single contract there are elements revolving around engineering,
construction, financing, legal and regulatory aspects that must be addressed for the success
of a given PPP.
A comparative study comprising practical aspects and different perspectives and
viewpoints on PPP issues serves to spread knowledge of this contractual model around the
world in the hope of consolidating a relevant benchmark worldwide. For instance, the United
Kingdom is known as one of the pioneers regarding the use of PPPs and has structured
projects ranging from telecom, power (electricity and gas), water and waste, and logistics
(airports and railways). This experience, as well as the experience of other countries, certainly
may serve as useful guidelines for the implementation of PPP projects
Therefore the purpose of this edition is to clarify and explain legal and other practical
aspects involved in the formation of PPP contracts for disseminating best practices used by
private professionals and governmental entities that rely on PPP projects for the provision of
key infrastructure and public services and utilities. A comparative study is always useful for
anyone who wants to know more about some phenomenon, and this edition will help those
interested in PPPs.
The sixth edition brings chapters regarding PPP practices prepared by distinguished law
firms from countries such as Argentina, Australia, Belgium, Brazil, China, France, Germany,
Japan, Korea, Kuwait, Lebanon, Mexico, Nigeria, Portugal, Russia, Senegal, Serbia, Spain,
Taiwan, Tanzania, Thailand, the United Kingdom, the United States and Vietnam.
We hope you enjoy this sixth edition and that it serves as a definitive and comprehensive
guide for topics related to PPPs.
André Luiz Freire, Thiago Luís Santos Sombra and Raul Dias dos Santos Neto
Mattos Filho, Veiga Filho, Marrey Jr e Quiroga Advogados
São Paulo
March 2020
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Chapter 13

NIGERIA
Fred Onuobia and Okechukwu J Okoro1

I

OVERVIEW

The Federal Republic of Nigeria is made up of a central federal government, 36 state
governments and 768 local governments. Each federating unit is, subject to some constitutional
restrictions, responsible for infrastructural development within the territory over which
it has or exercises control.2 Theoretically, therefore, there could be as many public-private
partnership (PPP) laws and frameworks as there are tiers of governments in Nigeria.
The late 1990s and beyond saw the federal government of Nigeria shedding some of its
responsibility for infrastructural development by increasing private participation in critical
sectors of the Nigerian economy through the privatisation and commercialisation of hitherto
state-owned monopolies, especially in the telecommunications, electricity and financial
services sectors. Undoubtedly, privatisation had been the preferred vehicle for private sector
participation in Nigeria’s infrastructural development. There has, however, in recent years,
been a shift towards PPPs. In Nigeria today, PPPs have increasingly become the model for
social and economic infrastructure development projects, in spite of only very few states,
such as Lagos State, the nation’s commercial capital, having formal legal framework for PPPs.
The Infrastructure Concession Regulatory Commission (Establishment, etc.) Act,
2005 (the ICRC Act) was enacted for:
The participation of the private sector in financing the construction, development, operation, or
maintenance of infrastructure or development projects of the federal government through concession
or contractual arrangements; and the establishment of the Infrastructure Concession Regulatory
Commission (the Commission) to regulate, monitor and supervise the contracts on infrastructure or
development projects.3

In Lagos State, the statutory regime for PPP has evolved from the Lagos State Roads, Bridges
and Highway Infrastructure (Private Sector Participation) Development Board Law enacted

1
2

3

Fred Onuobia is the managing partner and Okechukwu J Okoro is a senior associate at G Elias & Co.
Nigeria operates a federal system of government. Each tier of government has its constitutionally allocated
responsibilities. See Constitution of the Federal Republic of Nigeria 1999 (the Constitution), Sections 4, 5
and 8. Also Schedules 2 and 4 of the Constitution.
Explanatory Memorandum, ICRC Act, 2005.
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in 20044 to the more streamlined Lagos State Roads (Private Sector Participation) Authority
Law passed in 2007 and finally to the Lagos State Public Private Partnership Law, 2011 (the
Lagos PPP Law), which is the law currently in force.5
II

THE YEAR IN REVIEW

At the federal level, the President of the Federal Republic of Nigeria, Muhammadu Buhari
within the year signed an executive order titled ‘Road Infrastructure Development and
Refurbishment Investment Tax Credit Scheme Order 2019 No. 0007 of 2019’ (the Order).
The Order established a 10-year scheme known as the Road Infrastructure Development and
Refurbishment Investment Tax Credit Scheme (the Scheme). The aim of the Scheme is to
encourage PPP for road projects in Nigeria by providing tax credits to private companies that
undertake the construction or refurbishment of roads eligible under the Scheme (Eligible
Roads). By the Order, private companies who undertake road infrastructure development
under the Scheme are issued Road Infrastructure Tax Credits, which entitles the company to
utilise the project cost as credit against the Companies Income Tax payable by the company.
The Scheme has been applauded for its potential to improve Nigeria’s road infrastructure.
Progress has been made on the Ibom Deep Sea Port project in Akwa-Ibom State
Nigeria, with Bolloré Africa Logistics–PowerChina International Group Limited Consortium
(the Bolloré Consortium) emerging as the preferred bidder for the project. The full business
case for the project has been presented to and awaits the approval of the Federal Executive
Council. Plans to concession Nigeria’s four major international airports (Lagos, Abuja, Port
Harcourt and Kano) and the eastern and western railway lines are still ongoing. However,
discussions on the eastern and western railway lines have been stalled since 2018 following
General Electric’s (GE) withdrawal from the project owing to the restructuring of its line of
business. GE has handed over the railway project to South Africa’s Transnet SOC Ltd, which
is also a member of the consortium.
The Kaduna State government has continued to make progress on its mass housing
scheme, which is being developed under a PPP initiative. In 2019, the Kaduna State
government announced a 3 billion naira (approximately US$8.3 million) budget for housing
projects in the state. There are other PPP projects at different stages, with values running into
billions of dollars, being developed by the federal, state and local governments in Nigeria.
The ICRC PPP Contracts Disclosure Web Portal has continued to receive applause
for helping to ensure greater openness and transparency in PPPs in Nigeria. The platform
continues to create public access to all non-confidential basic information relating to a
project (including the parties), overview of the project (covering the PPP model used and the
rationale for the model), procurement documents and the project milestones. According to
the portal, the Commission is currently undertaking 69 PPP projects, covering key sectors
such as transport, energy, education, housing and health. These projects are at various stages
of development, procurement and implementation.
At the time of writing, a bill for the amendment of the ICRC Establishment Act,
2005 is pending before the federal legislature. If passed, the bill will vest the Commission
with supervisory and disciplinary powers with respect to concession agreements. The bill also

4
5

This was widely recognised as a first of a kind in the Nigerian PPP sphere.
Other states such as Ekiti, Rivers, Kogi and Cross River have their respective PPP laws.
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seeks to change the name of the Commission from ‘Infrastructure Concession Regulatory
Commission’ to ‘Public Private Partnership Commission’, to clearly capture the mandate and
scope of work of the Commission.
III

GENERAL FRAMEWORK

i

Types of public-private partnership

A wide range of PPP models are possible under existing legal frameworks in Nigeria.
Provision is made for traditional models and there is latitude for innovation where needed.
The ICRC Act provides that ‘any Federal Government ministry, agency, corporation or
body involved in the financing, construction, operation or maintenance of infrastructure,
by whatever name called, may enter into a contract with or grant concession to any duly
pre-qualified project proponent in the private sector’.6 ‘Concession’ is broadly defined to
include ‘a contractual arrangement whereby the project proponent or contractor undertakes
the construction, including financing of any infrastructure, facility and the operation and
maintenance thereof ’.7
In clarifying the law, the Supplementary Notes to the National Policy on Public Private
Partnership (the Supplementary Notes) explains that:
[A] wide range of contract forms – in turn represented by numerous acronyms (BOT, DBFO,
BOOT, etc.) falls within the scope of the term ‘public private partnership’. It can be said to include:
outsourcing and partnering; performance-based contracting; design, build, finance and operate (or
build operate transfer) contracts; and sometimes, concessions.8

Over the years, governments in Nigeria have undertaken different PPP projects under
different models.9 The Murtala Muhammed Domestic Airport Terminal 2 (MMA2), the
domestic terminal of the international airport situated in Lagos and its ancillary facilities,
were developed under a build-operate-transfer (BOT) agreement among the federal
government, represented by the Minister of Aviation, the Federal Airports Authority of
Nigeria and Bi-Courtney Aviation Services Limited, as concessionaire. The Katampe District
Infrastructure was undertaken under a design, build, finance and transfer PPP model between
the federal government, represented by the Federal Capital Development Authority, and a
private partner, Deanshanger Project Ltd.
On its part, the Lagos PPP Law defines a ‘concession agreement’ as:
[A]ny agreement between the government and any person, firm, company or limited liability
partnership for the construction, maintenance, operation or management of public infrastructure,
assets and facilities over an agreed period of time including, but not limited to, the following types

6
7
8
9

Section 1(1), ICRC Act.
Section 36, ICRC Act.
See Part 4, Paragraph 2 of the Supplementary Notes.
Among others, the Tinapa Free Trade Zone & Tourism Resort and the Akampa toll road project were all
developed by the Cross River State Government using PPP models. Also the River State Government is
developing the Greater Port Harcourt housing project scheme under a PPP.
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of agreements – (1) Design, Build, Operate and Transfer (DBOT); (2) Build, Own, Operate and
Transfer (BOOT); (3) Rehabilitate, Operate and Transfer (ROT); (4) Joint Development Agreement
(JDA); or (5) Operation and Maintenance (OM).10

The Lekki-Epe toll road concession was executed on a BOT basis between the Lagos State
government (LASG) and a special purpose vehicle specifically established for the project, the
Lekki Concession Company (LCC). The Lekki-Epe toll road concession agreement provided
for the payment of a toll by users of the road to LCC, the concessionaire.11
ii

The regulators

There have been attempts to establish regulators or agencies with mandates that are specific
to PPP. At the federal level, the Commission was established in 2008 pursuant to the
ICRC Act as a body empowered to, among other things, ‘take custody of every concession
agreement made under this Act and monitor compliance with the terms and conditions of
such agreement; [and] ensure efficient execution of any concession agreement or contract
entered into by the Government’.12 For states with PPP-specific laws, such laws invariably
establish a body with responsibility for PPPs in the state. In Lagos State, for instance,13 the
Office of Public Partnerships (the Office) has the power to grant concessions; negotiate with
prospective private partners; inspect and monitor concessionaires to ensure compliance with
the terms of any concession agreement; designate a public infrastructure or public asset as
a service charge-, user fee- or toll-paying public infrastructure or public asset and specify
the condition for the use of such infrastructure or assets. Further, the Office is empowered
to approve the amount of money that may be charged by a private or public operator with
respect to any public infrastructure, public assets or amenities as toll or user fees, subject to
the approval of the Lagos State House of Assembly.14 Apart from the Office, the Lagos State
Public Procurement Agency established by the Lagos State Public Procurement Act 2011, the
Lagos State Ministry of Finance, Ministry of Budget and Economic Planning and Ministry
of Justice, are also involved in PPPs in Lagos State.15
The Bureau of Public Enterprises (BPE), established under the Public Enterprise
(Privatisation & Commercialisation) Act 1999 (the PE Act) is charged with the responsibility
of effecting the privatisation or commercialisation of government enterprises identified under
the First and Second Schedules of the PE Act. The BPE in the performance of this function
has been seen to make use of traditional PPP models such as BOT or concessioning in some
circumstances. For instance, the Nigerian Ports Authority currently has about 25 terminals
operated under concession agreements with private entities, with the concession terms
ranging from 10 to 15 years. There are also at least two ports operating on a BOT basis,
namely, the Tin Can Island Port Complex and the Rivers Port Complex.

10
11
12
13
14
15

Section 35, Lagos PPP Law.
Control of LCC has since December 2014 being taken over by the LASG pursuant to a share purchase
agreement between stakeholders of LCC and the LASG.
ICRC Act, Section 20(a) and (b).
Other States also have similar ‘offices’ or ‘bodies’ under varying appellations, with powers similar to that of
the Office, established under their respective PPP laws.
Section 10, Lagos State PPP Law.
Paragraph 3.3, Lagos State PPP Manual.
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The Supplementary Notes outlines the roles and responsibilities of ministries,
departments and agencies (MDAs) and other stakeholders in PPPs to avoid duplication,
reduce bureaucracy and promote consistency, clear responsibility and accountability. Apart
from the Commission and the BPE, the key MDAs involved in PPPs are the National Planning
Commission, the Federal Ministry of Finance, the Debt Management Office, Office of the
Accountant-General of the Federation and the Bureau of Public Procurement (the BPP).
There are also sector-specific regulators, such as the Nigerian Communications Commission
(for telecommunications projects), the Nigerian Electricity Regulatory Commission (for
power projects), the Nigerian Maritime Administration and Safety Agency, Nigerian Ports
Authority and the National Inland Waterways Authority (for maritime projects) and so on.
iii

General requirements for PPP contracts

PPPs can be utilised for any project in Nigeria, except those that relate to matters on the
‘negative list’.16 The actual terms of a PPP contract will depend on the negotiation prowess
of the parties involved and any special considerations surrounding the project. There is
no standardised PPP agreement that must be adopted by the parties. There are, however,
certain provisions that must be complied with as stipulated under the ICRC Act or the
laws of the relevant states, including provisions for arbitration as the dispute resolution
mechanism. Generally, it is required that the project company possess the financial capacity,
relevant expertise and experience in undertaking the relevant infrastructure development or
maintenance before it can contract with a relevant MDA.17
In addition, while the concession agreement might only be executed between the
relevant government ministry or agency and the private entity, such an agreement would
have been subjected to numerous consent requirements, depending on the peculiarities of
the project. For instance, for prioritised projects under the ICRC Act, the approval of the
Federal Executive Council18 is required before the relevant ministry or agency can enter
into a PPP agreement. Also, the approval of the Federal Executive Council is required for a
government ministry, agency or corporation to give any form of guarantee, letter of comfort
or undertaking in a concession agreement.19
The Executive Council and the governor are the approving authorities in Lagos State.20
However, the Lagos PPP Law further provides that ‘any Concession Agreement to be entered
into by the Office must be presented before the House of Assembly for ratification before
implementation’.21 This provision is peculiar to the Lagos PPP Law. There is no such consent
requirement under the PPP laws of Ekiti and Rivers States, for example. The Ekiti State PPP
Law provides instead that ‘the award of a Concession by the Ekiti State Public Procurement

16

17
18
19
20
21

Section 31 of the Nigerian Investment Promotion Commission Act 1995 lists sectors to which investment
is barred by both local and foreign investors. They are: production of arms, ammunition, etc.; production
of and dealing in narcotic drugs and psychotropic substances; production of military and paramilitary
wears and accoutrement, including those of the Police and the Customs, Immigration and Prison Services;
and such other items as the Federal Executive Council may, from time to time, determine. See also, Public
Procurement Act 2007, Section 15(2).
ICRC Act, Section 2(3).
This is the name of Nigeria’s federal cabinet or council of ministers.
ICRC Act, Section 3.
Paragraph 8.19 Lagos State PPP Manual.
Section 26, Lagos PPP Law.
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Board is subject to the approval of the Governor as the approving authority’.22 Finally, where
a consortium is undertaking the project under a PPP, members would be jointly and severally
liable under the contract and the withdrawal of any member of the consortium before or
during the implementation of the project may be grounds for review or possible cancellation
of the contract.23
The duration of a PPP agreement will depend on the nature of the project. The ICRC
Act does not limit the duration of PPP agreements.
IV

BIDDING AND AWARD PROCEDURE

i

The federal government of Nigeria

In addition to the ICRC Act, the Public Procurement Act 2007 (PPA) also plays a central
role in the award of concessions at the level of the federal government. The PPA established
the BPP and makes due process provisions applicable to procurements by the federal
government and its agencies. Essentially, the PPA requires every procurement entity24 to
maintain a record of a comprehensive procurement procedure. Nevertheless, while the actual
procurement process may differ from one entity to another, all procurement must comply
with the principles and general framework laid down by the PPA. The principal feature of the
PPA is that all procurement entities must obtain a ‘Certificate of ‘No Objection’ to Contract
Award’ from the BPP for every procurement to be formalised.25 The PPA establishes different
procedures for the procurement of goods and works on one hand, and the procurement
of services on the other hand. Central to both regimes is the general26 need for public
advertisement of invitation for bids in respect of the procurement with a view to encouraging
‘open competitive bidding’.27
Also noteworthy is that the PPA expressly permits preferential treatment for domestic
or local bidders in situations where an invitation to bid for goods and works is also extended
to foreign bidders. Section 34(1) of the PPA states that ‘a procuring entity may grant a
margin of preference in the evaluation of tenders, when comparing tenders from domestic
bidders with those from foreign bidders or when comparing tenders from domestic suppliers
offering goods manufactured locally with those offering goods manufactured abroad’. The
parameters of such domestic preference must be disclosed in the bidding document.
Finally, in determining the successful bid, the procurement entity must be mindful of
the bid offering the most value for money with regard to the requirements of the proposal
for bid.

22
23
24
25
26
27

Section 8, Ekiti State Public Procurement Board, 2011.
Section 4(3), ICRC Act.
Procurement Entities ‘means any public body engaged in procurement and includes a Ministry,
Extra-Ministerial office, government agency, parastatal and corporation’. PPA, Section 60.
PPA, Section 16(1)(b).
Exceptions to the need to publicly advertise the invitation for bids include emergency, and the availability
of goods, works or services from only a particular supplier.
Open competitive bidding is defined as ‘the process by which a procuring entity based on previously
defined criteria, effects public procurements by offering to every interested bidder equal simultaneous
information and opportunity to offer the goods and works needed’. Section 24(2) PPA.
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The state governments

The bid and award process will differ from state to state depending on the specific regulatory
framework in place. For Lagos State, the extant legislation on procurement, the Lagos State
Public Procurement Law 2011 (the Lagos Procurement Law), applies to PPPs. The Lagos
PPP Law expressly provides that ‘the Office shall be a procuring entity for the purpose of the
Lagos State Public Procurement Law and shall comply with the intendment of that Law’.28
The provisions of the Lagos Procurement Law are very similar to that of the PPA. A significant
difference is that under the Lagos Procurement Law, there is no provision for the issuance
of a Certificate of No-Objection by the Office. Moreover, unlike the PPA, the Lagos State
Procurement Law makes provision for e-procurement.29 Nevertheless, procurement by any
procuring entity is governed by the same principles of open competitive bidding, promotion
of competition and system of accountability, among others.
iii

Unsolicited bids

The Commission’s Guidance Notes on Unsolicited Proposals govern unsolicited proposals at
the level of the federal government. The Commission’s Guidance Notes encourage unsolicited
proposals on the premise that they might contribute to the infrastructural development of
the country. Unsolicited proposals are to be submitted directly to the relevant MDA. MDAs
on their part are to review submitted unsolicited proposals against the following laid down
criteria:
a
Does the project serve a credible public interest?
b
Is the project in line with the national development goals of the relevant MDA?
c
Does the project fall under the category of critical infrastructure?
d
Is the project viable without need for viability gap funding?
e
Does the project proponent possess the requisite competence and profile to implement
the project?30
Upon completion of the MDA’s review, the proposal is forwarded to the Commission for its
review and issuance of ‘no objection’ after a favourable technical and financial due diligence
exercise. Thereafter, ministerial approval is sought, and if obtained, the project proponent
is issued a formal acknowledgement as the project author and the project proceeds to a
competitive bidding stage. At the bidding stage, the Swiss Challenge System31 will be applied
to allow for submission of competing bids by other potential proponents via a transparent
process. However, the investments made by the project proponent in preparing the proposal to

28
29

30
31

Section 11 Lagos PPP Law.
Section 60(2) Lagos State Procurement Law provides that ‘subject to the provisions of this Law and its
Regulations, it shall be lawful for any procuring entity to consider any or all of its tenders by electronic
auction and or simulation on its electronic portal, provided that the use of electronic system shall be
transparent, efficient and economical’.
Paragraph 3.2.1 ICRC’s Guidance Notes on Unsolicited Proposals.
This refers to the system where it is mandatory for a procurement entity that has received an unsolicited bid
to request for competing bids from the public. The bid from the original project proponent is then assessed
against the competing bids before a decision is reached.
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the requisite OBC standard32 is taken into consideration, and as such, the original proponent
is granted the right to counter-match the best offer and secure the contract.33 The successful
bidder is determined on the basis of the most economically and financially viable submission.
For unsolicited bids, the approach of the Office in Lagos State is similar to that of the
Commission outlined above. The Lagos State PPP Manual (the Manual) provides that ‘in
select cases, the project could be initiated by the private sector as an Unsolicited Proposal
under a transparent, competitive process which will also be managed by a MDA’.34 It appears,
however, that Lagos State is less disposed to pursuing unsolicited proposals, as the Manual
further provides that ‘while all proposals will be treated on a case-by-case basis, consideration
of unsolicited proposals will be the exception rather than the rule, limited mainly to projects
that demonstrate genuine innovation and/or use of proprietary technology.’35
V

THE CONTRACT

There is no standard or model PPP agreement. Thus each PPP agreement will be unique to
the project and parties involved.
i

Payment

The existing frameworks provide for both direct payment by the public procuring entity to
the private entity and also for payment from the proceeds of the project. Under the ICRC
Act, where payment is to flow directly from the government, such payment must be by way
of amortised payments.36 Unfortunately, the ICRC Act does not further provide for the rate
or interval of payment of these amortised payments. Also, under the PPA,37 mobilisation fees
of up to 15 per cent may be paid to a contractor or supplier and future payments are subject
to the issuance of an interim performance certificate. Payments must be settled promptly as
payments that remain unpaid for more than 60 days after the date of the submission of an
invoice, will attract a delayed payment interest. The PPA further provides that ‘all contracts
shall include terms, specifying the interest for late payment of not more than sixty days’.38
While the Lagos Procurement Law provides that a performance guarantee may be
required as determined by the Office, the PPA makes the provision of a performance guarantee
mandatory. Section 36 PPA provides that ‘the provision of a Performance Guarantee shall be
a precondition for the award of any procurement contract upon which any mobilisation fee is
to be paid, provided, however, it shall not be less than 10 per cent of the contract value in any
case or an amount equivalent to the mobilisation fee requested by the supplier or contractor
whichever is higher’.

32
33
34
35
36
37

38

This refers to the ‘Outline Business Case’ Standard provided under the Supplementary Notes.
Paragraph 8.6 ICRC’s Guidance Notes on Unsolicited Proposals.
Paragraph 2.1.1 Lagos State PPP Manual.
Paragraph 8.19 Lagos State PPP Manual.
Section 7(3) ICRC Act.
These provisions are mirrored in Sections 62 and 64 of the Lagos Procurement Law. The Lagos
Procurement Law, however, sets a higher threshold of 20 per cent as mobilisation fee (called advancement
payment under the Lagos State Procurement Law) and advance payment of more than 20 per cent may
be paid upon submission of a written request by the supplier or contractor justifying the need for such
payment.
PPA, Section 37(4).
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Guarantees

MDAs are not permitted to give any guarantee, letter of comfort or undertaking in respect of
any concession without the approval of the Federal Executive Council. On the other hand, in
Lagos, it would appear that there is an outright prohibition on the provision by Lagos State
or the Office of guarantees in support of PPPs. Section 17 of Lagos PPP Law states that ‘a
public private partnership agreement must not contain provisions for any financial guarantee
from the State, any Ministry, Department or Agency for the Public Private Partnership but
may include provisions for indemnity or undertaking that would be given in the ordinary
course of business.’ However, the Power Sector Law has relaxed this provision with respect
to power projects in Lagos State by allowing for government guarantees and indemnities,
albeit, subject to the approval of the State Governor, for electric power projects under the
Lagos State ‘Light Up Lagos Initiative’. Considering Nigeria’s infrastructure deficit and the
weakness of institutions of state, it may be prudent for government to incentivise private
entities to enter into PPPs by providing guarantees and other fiscal incentives. A total ban on
state support is not recommended.
iii

Distribution of risk

The guiding principle for the distribution of risk is that risks will be allocated to the party best
able to manage them. It is typical for the private entity to be completely or largely responsible
for the design, development, finance and eventual completion of the project. Risks borne
by government are thus restricted to matters such as those relating to the ownership and
availability of the underlying assets, and other matters that are completely within the control
of the government or inappropriate for the private entity to bear. In all, the policy as provided
under the Supplementary Notes is that the government will aim to optimise, rather than
maximise, the transfer of project risks to the private entity.
It is not unusual for the PPP agreement to mandate the private entity to obtain
insurance to cover the risks to be borne by the private entity under the PPP agreement.
iv

Adjustment and revision

Adjustment and revision of the PPP agreement can only be carried out as provided for under
the relevant PPP agreement and this will vary with each PPP agreement. Suffice it to say that
there is no law conferring on the government the right to revise a PPP agreement, except as
provided under such agreement.
To start with, the Nigerian Investment Promotion Commission Act 1995 provides
guarantees against nationalisation or expropriation of any enterprise and the compulsory
surrender of interest in the capital of any enterprise. Moreover, on adjustment and revision
in PPP agreements, ICRC Act, Section 11 provides that ‘no agreement reached in respect of
this Act shall be arbitrarily suspended, stopped, cancelled or changed except in accordance
with the provisions of this Act.’ There are also constitutional guarantees against expropriation
of assets. Where assets are expropriated, the Nigerian Constitution mandates the payment of
adequate compensation to the affected party. Nigeria is also a signatory of the ICSID Treaty.
All these provide some level of comfort to the private enterprise intent on executing a PPP
project in Nigeria.
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Ownership of underlying assets

The government usually owns the underlying assets involved in PPP projects and will also be
responsible for the acquisition of such assets where the same is not readily available. The right
granted to the private entity over the asset will depend on the project and the PPP model
adopted. Ownership will invariably remain with the government or will be required to be
reassigned to the government at the expiration of the concession term. However, during the
pendency of the concession term, the private entity may use such underlying asset as security
for obtaining finance for the project.
vi

Early termination

The PPP agreement will typically make provisions for early termination by either party
for default or force majeure reasons. Where early termination is as a result of default by a
party, the defaulting party will be liable to pay compensation to the counterparty. It is usual
for PPP agreements to confer on the government the right to terminate for convenience.
Typically, where this is the case, the agreement will provide for the private party to recover
costs incurred, reasonable profit for works already done and in some cases breakage costs.
VI

FINANCE

More often than not, the private enterprise participating in a PPP has the responsibility
for financing a PPP venture but the government may provide guarantees that will assist in
negotiations with lenders. Most PPP projects have been financed through syndicated loans
sometimes involving international lenders. Also important to note is the role played by the
World Bank in providing guarantees on certain projects.39
VII RECENT DECISIONS
There are no electronic and publicly-available dockets of litigation, arbitration or
administrative proceedings in Nigeria. We are not aware of any significant recent case laws
on PPP contracts. Most PPP-related cases before the courts and arbitral tribunals in Nigeria
are still at the preliminary stages. The practice of Nigerian courts is to give effect to the
terms of agreements freely entered into by parties. The courts are, therefore, more likely than
not to uphold the terms of a duly executed PPP agreement. Recently, the Commission has
intervened to resolve disputes arising from PPP projects in Nigeria.
In the case of Maevis Ltd v. Sita Telecommunication Nigeria Ltd & Anor,40 the Federal
High Court in Nigeria upheld the right of a private entity under a PPP agreement to enforce
its contractual rights without interference from any third party. In this case, Maevis Ltd, the
plaintiff, signed a PPP contract with the Federal Airports Authority of Nigeria (FAAN) in
2007 for the provision of services to four airports in Nigeria. In 2010, dispute arose between
Maevis Ltd and FAAN in relation to the contract, following which the parties went to court
but were referred to arbitration on the basis of the PPP agreement signed by the parties in
2007. The court also ordered the parties to maintain the status quo pending the outcome of
the arbitration. However, on 24 March 2011, FAAN terminated the contract with Maevis

39
40

An example is the World Bank Partial Risk Guarantee in the Azura-Edo Independent Power Plant project.
(2013) 10 CLRN 124.
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Ltd and went on to execute another contract with Sita Telecommunications Nigeria Ltd
and Société Internationale de Télécommunications Aéronautiques (SITA) (the defendants)
on the same project. The defendants were informed during negotiations with FAAN of the
PPP contract between FAAN and Maevis Ltd, and the pending litigation and the order of
court for the parties to maintain the status quo. The defendants ignored the warning and
contracted with FAAN. Maevis Ltd subsequently sued the defendants for inducing and/or
procuring FAAN to breach its contract with Maevis Ltd. The court ruled that the defendants
acted unlawfully by interfering with the contractual relations between Maevis Ltd and FAAN,
even though it had knowledge of the pending litigation.
VIII OUTLOOK
Giant strides have been taken in relation to PPPs both at the federal and state levels. Weak
legal frameworks and institutions, poor access to finance, and lack of expertise have all
contributed to the minimal role PPP has played in infrastructural development in Nigeria.
Also instructive is the lack of continuity in government policies, especially in the area of
infrastructural development resulting in myriad abandoned or uncompleted infrastructure
projects. This degree of uncertainty militates against the existence of a conducive environment,
which is needed for PPPs that are, at their very core, long term in nature.
The above notwithstanding, there has been increased use of PPP models for infrastructure
projects at the different tiers of government in Nigeria. The enactment of PPP laws both
at the federal and state levels is a welcome development. With the decline in government
revenues following the drop in crude oil prices, more PPP projects are expected in different
sectors of the Nigerian economy in the coming year. Nigeria has a huge infrastructure deficit.
Hospitals, roads, railways, the seaports, airports and the power grid require huge investments.
It is expected that investments and developments in these sectors would be achieved by the
utilisation of the PPP model.

158
© 2020 Law Business Research Ltd

Appendix 1

ABOUT THE AUTHORS

FRED ONUOBIA
G Elias & Co
Fred Onuobia is the managing partner of G Elias & Co. He holds a master of laws degree
from University College London. His areas of practice include securities, banking and project
finance law. He is recognised as a leading lawyer by IFLR1000, Chambers Global and The
Legal 500. Among other transactions, Fred Onuobia led the G Elias & Co team that advised
the lenders on the Lekki-Epe Toll Road Project financing (Nigeria’s pioneer private toll road)
and the syndicated financing for the development of MMA2 airport terminal (Nigeria’s first
private airport terminal).
OKECHUKWU J OKORO
G Elias & Co
Okechukwu J Okoro is a senior associate at G Elias & Co. He holds a degree in law from
Ebonyi State University, Abakaliki. He is a member of G Elias & Co’s project finance team.
G ELIAS & CO
6 Broad Street
Lagos
Nigeria
Tel: +234 1 4607890 / 2806970
Fax: +234 1 2806972
fred.onuobia@gelias.com
okechukwu.okoro@gelias.com
www.gelias.com

299
© 2020 Law Business Research Ltd

ISBN 978-1-83862-494-1

© 2020 Law Business Research Ltd

